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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 

Civil Action No. 09-cv-01840-WYD-CBS 

ROBIN VERNON, RORY PATRICK DURKIN, 
BRYAN SANDQUIST, and TED MOORE, on  
behalf of themselves and all others similarly  
situated, 
 
vs. 
 
QWEST COMMUNICATIONS 
INTERNATIONAL, INC., QWEST 
SERVICES CORPORATION, QWEST 
CORPORATION, QWEST 
COMMUNICATIONS CORPORATION, 
and QWEST BROADBAND SERVICES, 
INC.  

THIRD AMENDED CLASS ACTION COMPLAINT 
      

 Plaintiffs Robin Vernon, Rory Patrick Durkin, Bryan Sandquist, and Ted Moore for 

their Third Amended Complaint against Defendants Qwest Communications International, Inc., 

Qwest Services Corporation, Qwest Corporation, Qwest Communications Corporation, and 

Qwest Broadband Services, Inc. (collectively “Qwest”) allege: 
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OVERVIEW OF THE ACTION 

1. Plaintiffs bring this multi-state consumer class action on behalf of Qwest 

internet service customers who are subject to an invalid $200 Early Termination Fee (“ETF”) if 

they cancel their internet service before the end of a purported contractual commitment, in most 

cases, two years. 

2. Plaintiffs and members of the Class did not agree to either a contract longer than 

month-to-month or an ETF.  Indeed, Plaintiffs were not aware of an ETF until they decided to 

cancel their internet service.  Qwest’s $200 ETF is not prorated and bears no relation to any 

actual costs incurred by Qwest when a customer cancels service.  The purpose of Qwest’s ETF 

is not to compensate Qwest for any such costs, but rather to deter subscribers from switching to 

other internet service providers, to prevent dissatisfied subscribers from canceling their internet 

service, and to increase Qwest’s revenue.  Qwest imposes this $200 fee on its internet 

customers regardless of the customer’s reason for cancelling service, the time remaining on the 

subscriber’s alleged oral term commitment and the lack of an agreement signed by the 

customer agreeing to such terms.   

PARTIES 

3. Plaintiff Robin Vernon is a citizen of the State of Washington and resides in 

Auburn, King County, Washington.  Plaintiff Rory Patrick Durkin is a citizen of the State of 

Minnesota and resides in Hennepin County, Minnesota.  Plaintiff Bryan Sandquist is a citizen 

of the State of Washington and currently resides in Pierce County, Washington.  Plaintiff Ted 

Moore is a citizen of the State of Colorado and resides in Denver, Colorado. 

4. Defendant Qwest Communications International, Inc. is a Delaware corporation 

with its principal place of business in Denver, Colorado.  Qwest Communications International, 

Inc. has a number of subsidiaries and affiliates through which it operates throughout the West 

and Midwestern United States, including, but not limited to, Defendants Qwest Services 

Case 1:09-cv-01840-WYD-CBS     Document 54      Filed 11/05/2009     USDC Colorado     Page 2 of 19



 

3 
 

Corporation, Qwest Corporation, Qwest Communications Corporation and Qwest Broadband 

Services, Inc. 

5. Defendant Qwest Services Corporation is a Colorado corporation with its 

principal place of business in Denver, Colorado.  

6. Defendant Qwest Corporation is a Colorado corporation with its principal place 

of business in Denver, Colorado.  

7. Defendant Qwest Communications Corporation is a Delaware corporation with 

its principal place of business in Denver, Colorado.  

8. Defendant Qwest Broadband Services, Inc. is a Delaware corporation with its 

principal place of business in Denver, Colorado.   

JURISDICTION AND VENUE 

9. This Court has jurisdiction pursuant to 28 U.S.C. § 1332(d).  The case is filed as 

a class action, the matter in controversy exceeds the value of $5,000,000, exclusive of interest 

and costs, and more than two-thirds of the members of the proposed class are citizens of a state 

different than Defendant.   

10. Venue is proper in this Court pursuant to 28 U.S.C. § 1391(c) because Qwest 

regularly transacts business and is subject to personal jurisdiction in the State of Colorado.  

This action was transferred to this District from the Western District of Washington on July 16, 

2009.   

FACTS 

11. Qwest is the primary local telephone service provider in a multi-state region 

covering parts of the West and Midwestern United States.  Qwest also offers internet service to 

its telephone subscribers and advertises such services on local phone bills.  It also advertises the 

service on the internet, on television and by mailing unsolicited promotional materials 

throughout its service area.  This advertising does not disclose many of the terms and 
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conditions Qwest later seeks to impose on its customers, including a term commitment and a 

$200 ETF.  

12. Whether in response to these advertisements or otherwise, customers typically 

order internet service from Qwest during a telephone conversation with a Qwest representative.       

13. After the customer orders service, Qwest sends the customer a form Subscriber 

Agreement that purports to govern the terms of Qwest’s provision of service.  Neither Quest 

nor the customer signs the Subscriber Agreement.  The Subscriber Agreement states:   
 
IF YOU ORDER SERVICE WITH A TERM COMMITMENT, YOU AGREE 
TO MAINTAIN THAT SERVICE FOR THE ENTIRE TERM COMMITMENT 
PERIOD.   

Subscriber Agreement at ¶ 12(c).  The Subscriber Agreement does not, however, actually 

contain any promise from the customer to continue the service for a prescribed term.  The 

Subscriber Agreement also does not contain a promise from the customer to pay an ETF, let 

alone a $200 ETF, if the customer does not continue the service for the entire term.  

14. The only specific term of service set forth in the Subscriber Agreement is a 

month-to-month commitment.  The Subscriber Agreement provides: 
 

Unless otherwise specified herein, Service is offered on a monthly basis for a 
term that begins on the date your Service order is completed, ends on the last 
day of the billing cycle during which you placed the order for Service, and 
automatically renews monthly. 

 

Subscriber Agreement at ¶ 12(b).  No other term is “specified herein.”   

15. The terms of the Subscriber Agreement itself preclude any alleged oral 

agreement being incorporated into the alleged contract between the parties: 
 

This Agreement, together with the other agreements and policies and posted 
information referenced herein, constitutes the entire agreement between you and 
Qwest with respect to the subject matter hereof, and supersedes all prior or 
contemporaneous oral or written agreements or understandings relating to the 
subject matter hereof.   

Subscriber Agreement at ¶ 19. 
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16. The amount of the ETF Qwest charges customers does not vary during the term.  

The customer purportedly is required to pay the full penalty whether he or she cancels 60 days 

into the purported term or one day before it ends.  The customer must pay the ETF regardless 

of the reason service is terminated, even if the service provided by Qwest is inadequate or if 

Qwest decides to cut off service. 

17. The termination fee is not actually designed to compensate Qwest for any losses 

arising from a customer’s termination of internet service within two years.  Rather, Qwest 

intends the ETF to “lock in” customers for the duration of the service term and discourage them 

from switching to competing internet service providers for the term – typically two years.  

Qwest's ETF thus discourages competition in internet service because consumers cannot freely 

shop around for the best internet service. 

Robin Vernon Facts 

18. Plaintiff Robin Vernon is a resident of Auburn, Washington and received local 

phone service from Qwest for many years.  In approximately 2005, she and her husband Robert 

ordered internet service through Qwest.  Neither at the time of purchase nor at any time 

thereafter were the Vernons provided with a written contract for their internet service.  Ms. 

Vernon would not have agreed to a deal that included either a two-year term commitment or an 

ETF.   

19. In approximately May of 2008, Ms. Vernon called Qwest to cancel both her 

local telephone service and her internet service.  Qwest informed Ms. Vernon at that time that 

there was no fee for cancelling service.  Approximately one week later, however, Ms. Vernon 

received a bill from Qwest that included a $200 ETF for cancellation of their internet service. 

20. Immediately after receiving this bill, Ms. Vernon called Qwest to contest the 

ETF.  Qwest’s customer service representative told Ms. Vernon that Mr. Vernon had signed a 

contract for a two-year term approximately two years after the Vernons initially ordered 
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internet service with Qwest.  According to Qwest, Ms. Vernon’s cancellation of service 

occurred before this second two year term expired. 

21. Ms. Vernon demanded that Qwest provide her a copy of the contract Mr. 

Vernon had allegedly signed, but Qwest was unable to provide any such document to her.  In 

fact, Mr. Vernon never signed any such contract. 

22. In another phone call with Qwest regarding the ETF, Qwest stated to Ms. 

Vernon that Mr. Vernon had agreed to a two-year contract term verbally over the phone.  Ms. 

Vernon asked Qwest for a recording of that phone call or any other evidence that her husband 

had orally agreed to a two-year commitment.  Qwest informed her it did not have a recording or 

any other evidence of the supposed two-year term to which Mr. Vernon had orally agreed.   

23. Qwest’s customer service representative then became abusive towards Ms. 

Vernon, threatening her that “you’ll be sorry” and abruptly hanging up the phone on her.  

Shortly thereafter, Ms. Vernon began receiving calls from a collection agency attempting to 

collect on the $200 ETF.  Qwest’s attempt to collect the ETF which Ms. Vernon never agreed 

to pay caused Ms. Vernon anxiety and stress and she is concerned about the impact those 

collection efforts have had on her credit history.  Ms. Vernon has refused to pay the $200 fee 

because neither she nor Mr. Vernon ever agreed to pay the fee.    In addition, the Vernons 

simply cannot afford to pay the ETF; it is a choice between paying the $200 ETF and buying 

groceries.   

Rory Patrick Durkin Facts 

24. Qwest provides local telephone service to plaintiff Durkin.  On Durkin’s 

monthly local telephone bills, Qwest routinely advertised its internet service.  The 

advertisement did not disclose that Durkin would be charged a $200 ETF if he cancelled the 

internet service.     

25. Durkin became a Qwest internet service subscriber in approximately 2004.  In 

approximately March 2007, Durkin responded to an advertisement on his telephone bill for 
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“high-speed” internet access by calling Qwest on the telephone.  On this phone call, Durkin 

upgraded his Qwest internet service to “high-speed” service.  Qwest did not disclose to Durkin 

during this call that Qwest would charge him a $200 ETF if he cancelled service within the 

next two years.  Neither at the time of purchase nor at any time thereafter was Durkin provided 

with a written contract for his internet service.  Mr. Durkin would not have agreed to a deal that 

included either a two-year term commitment or an ETF. 

26. In February 2008, Durkin’s computer broke down and he contacted Qwest to 

cancel his internet service.  Qwest informed Durkin that he would have to pay a $200 ETF to 

cancel his service.  Durkin vehemently disagreed and demanded to speak with the person’s 

supervisors, but was told he had verbally agreed to a two-year commitment when he contacted 

Qwest about upgrading service.   

27. After Durkin received his final bill from Qwest reflecting the $200 ETF 

associated with his termination of internet service, he contacted Qwest and informed Qwest he 

wanted to rescind his cancellation of service because he did not want to pay the $200 ETF.  

Qwest allowed Durkin to rescind his cancellation of service if he continued to make monthly 

payments for internet service, even though Durkin did not have a functioning home computer at 

that time. 

28. In October of 2008, Durkin again attempted to cancel his internet service.  

Qwest informed him, however, that when he had rescinded his cancellation of service in 

February, he had agreed to a new two year commitment.  Durkin denied agreeing to any term 

commitment when he rescinded his cancellation, but Qwest insisted that he must pay the $200 

ETF to cancel.  Qwest’s conduct angered Mr. Durkin and caused him to experience anxiety and 

stress. Durkin went forward with the cancellation of service and paid the $200 ETF under 

protest.  
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Bryan Sandquist Facts 

29. Mr. Sandquist signed up for Qwest internet service in or about August 2007.  At 

the time, he resided in Portland, Oregon.  Mr. Sandquist signed up for the service over the 

telephone.  He recalls speaking to a live operator and was not transferred to a voice prompt 

system.  Qwest never disclosed that it would charge Mr. Sandquist an early termination fee.  

Indeed, Mr. Sandquist understood he was on a month-to-month contract and could cancel 

without penalty.   Mr. Sandquist would not have agreed to a deal that included either a two-year 

term commitment or an ETF. 

30. On or about December 1, 2008 Mr. Sandquist cancelled his Qwest internet 

service because he was moving to Tacoma, Washington.  When he called Qwest, he was 

informed by a customer service representative that Qwest owed him a $30 refund.  The 

customer service representative did not mention an ETF.  Subsequently, Qwest sent Mr. 

Sandquist a bill which included a $200 ETF. 

31. Mr. Sandquist called Qwest to object to the ETF.  The customer service 

representative advised him that he had agreed to it verbally and described it as a “verbal 

contract.”  Mr. Sandquist escalated the call to a supervisor and was then informed that he had 

gone through a “voice mail/teleprompter” process during which he had agreed to the ETF.  

When Mr. Sandquist escalated his complaint and sent a detailed email, Qwest responded that he 

had agreed to the ETF when he installed the software.  Finally, Qwest now claims that Mr. 

Sandquist was advised of the ETF on his first bill and that he agreed to it when he paid it. 

32. Qwest threatened to send Mr. Sandquist to collection.  Qwest’s conduct caused 

Mr. Sandquist to suffer from anxiety and stress.  Because he was concerned about his credit 

rating, he paid the $200 ETF under protest after he had moved to Washington. 
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Ted Moore Facts 

33. Mr. Ted Moore is a resident of Denver Colorado.  He first signed up for internet 

service with Qwest in approximately May of 2008.  Mr. Moore packaged his internet service 

with his local telephone service. 

34. Mr. Moore ordered his internet service with Qwest by telephone.  While he 

discussed various levels of services and package deals with the customer service 

representative during this call, no mention was made of any term commitment or ETF.  Mr. 

Moore would not have agreed to a deal that included a term commitment or an ETF.  Mr. 

Moore never signed any contract with Qwest relating to his internet service. 

35. In approximately May or June of 2009, Mr. Moore contacted Qwest by 

telephone to cancel his internet service.  Qwest did not say anything to him during this 

telephone call about his supposed term commitment or ETF.  When Mr. Moore received his 

final bill from Qwest, however, it included a $200 ETF. 

36. Mr. Moore contacted Qwest after receiving his final bill to dispute the $200 

ETF.  Qwest insisted that he had agreed to a two-year term commitment and $200 ETF when 

he signed up for internet service in May of 2008.  Qwest was unwilling to waive the $200 

ETF. 

37. Qwest has sent the dispute over Mr. Moore’s $200 ETF to a collections agency 

which is attempting to collect the $200 ETF.  Qwest’s attempts to collect the EFT which Mr. 

Moore never agreed to pay caused Mr. Moore anxiety and stress, including about the impact 

on his credit history. 
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38. Mr. Moore’s attempts to resolve the matter with the collection agency have been 

unsuccessful.   Although Mr. Moore continues to dispute the legitimacy of the ETF, he has 

now paid it. 

The Subscriber Agreement’s Mandatory Arbitration and Class Action Waiver Clauses 

39. Qwest’s Subscriber Agreement purports to impose mandatory arbitration on any 

claims by customers that are not within the jurisdiction of a small claims court.  This so-called 

agreement is drafted entirely by Qwest on a take-it-or-leave-it basis in a setting in which 

disputes between Qwest and its subscribers predictably involve small amounts of damages.  

Plaintiffs Durkin, Vernon, Sandquist, and Moore did not have the bargaining power or ability 

to change the contractual terms.   

40. Moreover, the arbitration provision in the Subscriber Agreement is not mutual.  

Qwest is not required to arbitrate when it seeks to bring an action against a customer for failure 

to pay a bill.  A customer, however, is purportedly required to arbitrate any dispute he or she 

has with Qwest that is not within the jurisdiction of a small claims court, such as the state 

statutory and common law claims the plaintiffs present in this suit. 

41. Qwest’s Subscriber Agreement also purports to impose a class action waiver on 

its internet service customers.  If enforced, the waiver has the effect of immunizing Qwest from 

responsibility for its wrongful conduct.  Since approximately $200 is at stake for any particular 

customer, the expense associated with pursuing an individual arbitration is prohibitive.  The 

class action waiver in Qwest’s Subscriber Agreement is designed to make it impossible for 

customers to vindicate rights that are monetarily insufficient to justify individual litigation, 

such as challenging their obligation to pay Qwest’s $200 ETF.  Such waivers are 

unconscionable, violate public policy and are not enforceable. 

CLASS ACTION ALLEGATIONS 

A. Definition of the Class 

42. Plaintiffs bring their claims on behalf of the following class(es) (“Classes”): 
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All Qwest internet service customers who, since October 15, 2002, have been subject to 
an Early Termination Fee for cancelling their internet service before the end of their 
alleged term commitment.  

Excluded from the Class are Qwest, any entity in which Qwest has a controlling interest or 

which has a controlling interest in Qwest, any member of Qwest’s control group, and any 

member of Qwest’s general counsel office or outside legal counsel involved in defending 

Qwest in this lawsuit, and their legal representatives, assignees, and successors.  Also excluded 

are the judge to who this case is assigned and any member of the judge’s immediate family.  

Plaintiffs reserve the right to modify the class definition or to propose one or more appropriate 

subclasses.  

B.   Numerosity 

43. Plaintiffs believe there are thousands of current and former Qwest internet 

customers in the Class.  The members of the Class are so numerous that joinder of all members 

is impracticable.  Moreover, the disposition of the claims of the Class in a single action will 

provide substantial benefits to all parties and the Court. 

C.   Commonality  

44. There are questions of law or fact common to the Class, including at least the 

following:  
 

a. Whether Plaintiffs and members of the Class have agreed to enforceable 
term commitments longer than month-to-month or to enforceable ETFs; 

b. whether Qwest has subjected Plaintiffs and members of the Class to 
ETFs; 

 
c. whether Qwest’s ETFs are unenforceable penalties; 

 
d. whether Qwest’s ETF is unjust, unreasonable or unenforceable; 

 
e. whether other provisions of Qwest’s Subscriber Agreement are 

unconscionable, violate public policy or are otherwise unenforceable, 
such as the class action waiver and mandatory non-mutual arbitration 
provisions; 

 
f. whether Qwest's practices constitute unfair or deceptive trade practices; 

 
g. whether Qwest has been unjustly enriched; 
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h. whether declaratory relief is appropriate; and  

 
i. whether plaintiffs and the Class members have been damaged, and if so, 

the proper measure of such damages.   

D. Typicality 

45. The claims of the representative Plaintiffs are typical of the claims of the Class.  

The Plaintiffs and members of the Class have been subject to an ETF.  Plaintiffs’ claims, like 

the claims of the Class, arise out of the same common course of conduct by Qwest and are 

based on the same legal and remedial theories. 

E. Adequacy of Representation   

46. Plaintiffs will fairly and adequately protect the interests of the Class.  Plaintiffs 

have retained competent and capable attorneys who are experienced trial lawyers with 

significant experience in complex and class action litigation, including consumer and contract 

law.  Plaintiffs and their counsel are committed to prosecuting this action vigorously on behalf 

of the Class and have the financial resources to do so.  Neither Plaintiffs nor their counsel have 

interests that are contrary to or that conflict with those of the proposed Class. 

F. Predominance 

47. Qwest has engaged in a common course of conduct toward Plaintiffs and 

members of the Class by subjecting them to invalid, unenforceable, and unlawful ETFs.  The 

common issues arising from this conduct that affect Plaintiffs and members of the Class 

predominate over any individual issues.  Adjudication of these common issues in a single 

action has important and desirable advantages of judicial economy. 

G. Superiority 

48. Plaintiffs and Class members have suffered and will continue to suffer harm and 

damages as a result of Qwest’s unlawful and wrongful conduct.  Absent a class action, 

however, most Class members would find the cost of litigating their claims prohibitive.  Class 

treatment is superior to multiple individual suits or piecemeal litigation because it conserves 

judicial resources, promotes consistency and efficiency of adjudication, provides a forum for 
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small claimants, and deters illegal activities.  Plaintiffs and their counsel are unaware of any 

litigation that has already been commenced concerning Qwest’s invalid, unenforceable, and 

unlawful ETFs.   There will be no significant difficulty in the management of this case as a 

class action.  The Class members are readily identifiable from Qwest’s records and Washington 

law can be applied to all claims. 

H. Appropriateness of Injunctive and Declaratory Relief 

49. Qwest has acted on grounds generally applicable to the Class, thereby making 

final declaratory or injunctive relief appropriate with respect to the Class as a whole.  

Prosecution of separate actions by individual members of the Class would create the risk of 

inconsistent or varying adjudications with respect to individual members of the Class that 

would establish incompatible standards of conduct for Qwest. 

CAUSES OF ACTION 

COUNT I 
(Declaratory Judgment Act, 28 U.S.C. § 2201  

on behalf of all Plaintiffs) 

50. Plaintiffs re-allege all prior paragraphs as if fully set forth herein. 

51. There is an actual controversy between Qwest and all members of the Class 

concerning the enforceability of the ETFs. 

52. Qwest has interests adverse to Plaintiffs and the Class because the unlawful 

ETFs Qwest imposes without contractual or other basis create substantial revenues for Qwest.   

53. A contract not to be performed within one year must be in a signed writing 

under the Statute of Frauds.  While the Subscriber Agreement was not signed, it provided for a 

month-to-month arrangement.  That term may not be varied by purported oral agreements to 

term commitments of two years or more because then the agreements between Qwest and Class 

members would be unenforceable under the Statute of Frauds, even if such agreements 

occurred and could be proven.  
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54. Plaintiffs are interested parties who seek a declaration of rights and obligations 

vis-a-vis Qwest with regard to the ETFs.  Plaintiffs seek a declaration that any purported term 

commitments of longer than month-to-month and any purported ETFs are unenforceable 

because Plaintiffs and the Class never agreed to them, they are unconscionable, they constitute 

unlawful penalties, and they are unenforceable under the Statute of Frauds.  Plaintiffs further 

seek restitution, mandatory injunctive relief, and/or damages in the form of reimbursement to 

Plaintiffs and the Class of any ETFs paid to Qwest. 

COUNT II 
(Unjust Enrichment  

on behalf of Plaintiffs Durkin, Sandquist, and Moore) 

55. Plaintiffs re-allege the prior paragraphs as if fully set forth herein. 

56. Benefits were conferred on Qwest when payments for invalid ETFs were 

obtained from Plaintiffs and the other Class members. 

57. Qwest was aware or knew of these benefits conferred by Plaintiffs and the other 

Class members. 

58. Qwest accepted and has retained these benefits under circumstances that make it 

inequitable for it to do so. 

59. Plaintiffs and the other Class members are therefore entitled to a return or refund 

of all amounts they have paid Qwest for ETF charges, in addition to interest, attorneys’ fees 

and costs. 

COUNT III 
(Violation of Colorado Consumer Protection Act  

on behalf of all Plaintiffs) 

60. Plaintiffs re-allege the prior paragraphs as if fully set forth herein. 

61. Qwest fails to disclose the existence or amount of the ETF before Plaintiffs and 

the Class agree to subscribe to its internet service.  Plaintiffs would not have subscribed to 

Qwest’s internet services had Qwest disclosed the two-year term commitment or the ETF.  

Qwest also falsely represents when service is terminated that customers owe an ETF.   Qwest’s 
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failure to disclose and false and misleading representations constitute a deceptive trade practice 

under the Colorado Consumer Protection Act, including but not limited to, C.R.S. §6-1-105(1) 

(e), (l), and (u). 

62. Qwest’s deceptive trade practice occurred in the course of Qwest’s business. 

63. Plaintiffs and the Class are actual or potential consumers of Qwest’s services.   

64. Qwest’s deceptive trade practice significantly impacted the public in that 

thousands, if not tens of thousands of consumers were illegally charged ETFs and/or Qwest’s 

actions were likely to deceive a substantial portion of the public. 

65. Qwest’s failure to disclose the existence of the term commitments and/or the 

ETFs was material in that had Plaintiffs and the Class known about the term commitments 

and/or the ETFs, they would not have chosen to subscribe to Qwest internet service or would 

have chosen a different plan.  Qwest’s conduct has injured the Plaintiffs and Class, in that these 

consumers have lost money as a result of Qwest’s invalid ETFs and threats of ETFs.  In 

addition, Qwest’s attempts to collect the ETF which Plaintiffs and the Class never agreed to 

pay have caused Plaintiffs and the Class to suffer from anxiety and stress, including concern 

about the impact on their credit histories. 

66. Plaintiffs and the Class are therefore entitled to an order enjoining the conduct 

complained of herein; actual damages; treble damages; costs of suit, including a reasonable 

attorneys’ fee; and such further equitable relief as the Court may deem proper. 

COUNT IV 
(Violation of Washington Consumer Protection Act  

on behalf of Plaintiff Sandquist) 

67. Plaintiffs re-allege the prior paragraphs as if fully set forth herein. 

68. Qwest is a “person” within the meaning of the Washington Consumer Protection 

Act, RCW § 19.86.010(1), and conducts “trade” and “commerce” within the meaning of the 

Washington Consumer Protection Act, RCW § 19.86.010(2). 

Case 1:09-cv-01840-WYD-CBS     Document 54      Filed 11/05/2009     USDC Colorado     Page 15 of 19



 

16 
 

69. Plaintiff Sandquist and other Class members are “persons” within the meaning 

of the Washington Consumer Protection Act, RCW § 19.86.010(1), and the payments for ETFs 

wrongfully obtained from Plaintiffs and the other Class members constitute “assets” within the 

meaning of the Washington Consumer Protection Act, RCW § 19.86.010(3). 

70. Qwest’s actions are unfair and/or deceptive within the meaning of the 

Washington Consumer Protection Act, RCW § 19.86.010 et seq. 

71. Qwest’s practices as alleged herein have the tendency or capacity to mislead 

consumers.  Qwest’s failure to disclose the existence or amount of the ETF before Plaintiff and 

the Class agree to subscribe to its internet service is a deceptive act or practice.  Similarly, its 

representations when service is terminated that customers owe an ETF are false and misleading. 

72. Qwest’s practices as alleged herein are unfair in that they offend public policy, 

are immoral, unethical, oppressive, or unscrupulous, or cause substantial injury to consumers, 

competitors or other businesses. 

73. Qwest’s unfair or deceptive acts or practices have occurred in Qwest’s trade or 

business, and were and are capable of injuring or deceiving a substantial portion of the public.  

Qwest’s general course of conduct has an impact on the public interest, and the acts complained 

of herein are ongoing and/or have a substantial likelihood of being repeated. 

74. Qwest’s failure to disclose the existence of the term commitments and/or the 

ETFs was material in that had Plaintiffs and the Class known about the term commitments 

and/or the ETFs, they would not have chosen to subscribe to Qwest internet service or would 

have chosen a different plan.  Qwest’s conduct has injured the property of Plaintiff and the 

other Class members, in that these consumers have lost money as a result of Qwest’s invalid 

ETFs and threats of ETFs. 

75. Plaintiff and other Class members are therefore entitled to an order enjoining the 

conduct complained of herein; actual damages; treble damages; costs of suit, including a 

reasonable attorneys’ fee; and such further equitable relief as the Court may deem proper. 
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PRAYER FOR RELIEF 

WHEREFORE, plaintiffs Robin Vernon, Rory Patrick Durkin, Bryan Sandquist, and 

Ted Moore individually and on behalf of the proposed class, pray for an Order as follows: 

A. Certifying the proposed class pursuant to Fed. R. Civ. P. 23(b)(2) and/or (b)(3);  

 B. Designating Plaintiffs as representatives of the Class and designating their 

counsel as Class Counsel, including an Order pursuant to Fed. R. Civ. P. 23(g)(3) designating 

Plaintiffs’ counsel as interim class counsel;  

 C. Entering judgment in favor of Plaintiffs and the Class and against Qwest;  

 D. Declaring that the arbitration and class action waiver provisions and the alleged 

ETF imposed by Qwest on its customers are unenforceable, violate public policy, and are 

unconscionable; 

 E. Enjoining Qwest from any efforts to enforce the illegal and unenforceable 

provisions from which it purportedly benefits, including the term commitment and ETF 

provisions; requiring Qwest to amend its form documents to provide for execution by 

customers if Qwest seeks term commitments of over a year; and requiring Qwest to notify all 

existing customers subject to the existing version of the Subscriber Agreement of the 

unenforceability of the term commitment and ETF provisions and of any changes in terms of 

Qwest’s documents; 

F. Awarding plaintiffs and the Class actual, statutory and exemplary damages, and 

attorneys’ fees and costs, including interest thereon; and  

  G. Granting such further relief as the Court deems just and proper. 

JURY DEMAND 

Plaintiffs hereby demand a trial by jury.   

Case 1:09-cv-01840-WYD-CBS     Document 54      Filed 11/05/2009     USDC Colorado     Page 17 of 19



 

18 
 

DATED this 5th day of November, 2009. 

 Respectfully submitted, 

TERRELL, MARSHALL & DAUDT PLLC 
 
 
 
By:    /s/ Beth E. Terrell                                     

Beth E. Terrell 
Email: bterrell@tmdlegal.com   
Toby J. Marshall 
Email: tmarshall@tmdlegal.com   
3600 Fremont Avenue North 
Seattle, Washington  98103 
Telephone: (206) 816-6603 
Facsimile: (206) 350-3528 
 
Jeffrey A. Berens 
Email: jeff@dyerberens.com  
DYER & BERENS LLP 
682 Grant Street 
Denver, Colorado 80203-3507 
Telephone: (303) 861-1764 
Facsimile: (303) 395-0393 
 
Kimberlee L. Gunning 
LAW OFFICE OF KIMBERLEE L. GUNNING, PLLC 
Email: kgunning@gunninglegal.com   
3300 East Union Street 
Seattle, Washington  98122 
Telephone: (206) 860-5688 
Facsimile: (206) 299-3818 
 
Daniel C. Bryden 
Email: dbryden@sprengerlang.com  
SPRENGER & LANG, PLLC 
310 Fourth Avenue South, Suite 600  
Minneapolis, Minnesota  55403  
Telephone:  (612) 486-1819 
Facsimile:  (612) 871-9270   
 
William Sweetnam 
Email: wms@sweetnamllc.com  
SPRENGER & LANG/SWEETNAM LLC 
10 South La Salle Street, Suite 3500 
Chicago, Illinois  60603 
Telephone: (312) 346-5100 
Facsimile: (312) 606-0027  

Attorneys for Plaintiffs and the Class 
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CERTIFICATE OF SERVICE 

I, Beth E. Terrell, hereby certify that on November 5, 2009, I electronically filed the 

foregoing with the Clerk of the Court using the CM/ECF system which will send notification of 

such filing to the following: 
 

Peter J. Korneffel, Jr. 
Email:  pkorneffel@bhfs.com   
Zhonette M. Brown 
Email:  zbrown@bhfs.com   
Timothy R. Beyer 
Email:  tbeyer@bhfs.com  
BROWNSTEIN HYATT FARBER SCHRECK LLP 
410 – 17th Street, Suite 2200 
Denver, Colorado  80202 
Telephone:  (303) 223-1100 
Facsimile:  (303) 223-1111 
 
Attorneys for Defendants 

DATED at Seattle, Washington, this 5th day of November, 2009. 

TERRELL, MARSHALL & DAUDT PLLC 
 
 
 
By:   /s/ Beth E. Terrell                                    

Beth E. Terrell 
Email: bterrell@tmdlegal.com   
Toby J. Marshall 
Email: tmarshall@tmdlegal.com   
3600 Fremont Avenue North 
Seattle, Washington  98103 
Telephone: (206) 816-6603 
Facsimile: (206) 350-3528 
 

Attorneys for Plaintiffs 
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