IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 09-cv-02848-WDM-KMT

RICK GROSVENOR,
Plaintiff,

V.

QWEST COMMUNICATIONS
INTERNATIONAL INC,, et al.,

Defendants.

DEFENDANTS' MOTION TO COMPEL ARBITRATION

Pursuant to Fed. R. Civ. P. 12(b)(1) and 9 U.S.C. §§ 3, 4, Qwest Communications
International Inc., Qwest Services Corp., Qwest Corp., Qwest Communications Company, LLC,
and Qwest Broadband Services, Inc. (collectively "Defendants" or "Qwest") hereby move to
compel arbitration.

INTRODUCTION

Plaintiff is seeking to sue Qwest in a federal court class action for breach of the parties'
High Speed Internet Subscriber Agreement ("Agreement" or "Subscriber Agreement") in direct
contravention of the Agreement's alternative dispute resolution requirements. The Agreement
expressly and unequivocally waives all class actions and requires that Plaintiff pursue his claims
either in binding arbitration or in small claims court, and not in this setting.

Plaintiff does not dispute that his claims fall squarely within the terms of the Subscriber
Agreement (he is pursuing claims under the contract, after all), nor does he dispute that the

Subscriber Agreement by its terms requires mandatory arbitration or small claims court



resolution of his claims without a class action. Instead, Plaintiff alleges, in conclusory fashion,
that the dispute resolution process under the Agreement should be voided in its entirety because,
without a class action, it is one-sided and unconscionable in light of the amount of his damages.

Plaintiff's claims fly in the face of the terms of the Agreement and the established law in
Colorado and this jurisdiction. Plaintiff had many choices for internet service, and freely chose
Qwest's service with its attendant terms and conditions. The Agreement provides Plaintiff with
fair, meaningful, and cost-effective options for the resolution of his dispute, regardless of the
amount in controversy. Indeed, in Ornelas v. Sonic-Denver 1, Inc., C.A. No. 06-cv-00253-PSF-
MIW, 2007 WL 274738, at *1 (D. Colo. Jan. 29, 2007), the Court, the Honorable Judge Phillip
Figa presiding, held that an arbitration provision with a class action waiver in a consumer
contract, such as the Subscriber Agreement, is conscionable. And in Bonanno v. Quizno's
Franchise Co., LLC, No. 06-cv-02358-CMA-KLM, 2009 WL 1068744, at *21 (D. Colo.

April 20, 2009), the Court, The Honorable Judge Christine Arguello presiding, held that a
class action process is a procedural right that can be waived by contract.

The Subscriber Agreement's dispute resolution process is proper, is binding under the
established law of this District, and is consistent with the public policy favoring alternative
dispute resolution under the Federal Arbitration Act, 9 U.S.C. § 1 et seq. ("FAA") and Colorado
law. Plaintiff's claims should be stayed and Plaintiff should be required to pursue his claims in
arbitration under the terms of the Agreement, or, if Plaintiff so elects, this case should be
dismissed while Plaintiff pursues his claim individually in small claims court.

FACTUAL BACKGROUND

In his Complaint, Plaintiff asserts that Qwest inappropriately raised the price of his

internet service, claims damages of approximately $5 per month, and seeks class action standing



to pursue breach of contract, promissory estoppel, unjust enrichment, and consumer protection
act claims. (Compl. 1, 15-18, 39-59.)

In pleading these claims, Plaintiff recognizes that the Subscriber Agreement for Qwest's
internet services expressly and specifically waives class actions and provides that all disputes
other than those related solely to the collection of a debt owed to Qwest shall be resolved in
either individual arbitration with certain cost-shifting to Qwest or in small claims court. (Compl.
422-25.)" Specifically, Section 17 of the Agreement ("Dispute Resolution Clause" or

"Arbitration Clause") provides:

17. Dispute Resolution and Arbitration; Governing Law. PLEASE READ THIS
SECTION CAREFULLY. IT AFFECTS RIGHTS THAT YOU MAY OTHERWISE
HAVE. IT PROVIDES FOR RESOLUTION OF DISPUTES THROUGH MANDATORY
ARBITRATION WITH A FAIR HEARING BEFORE A NEUTRAL ARBITRATOR
INSTEAD OF IN A COURT BY A JUDGE OR JURY OR THROUGH A CLASS
ACTION.

(a) Arbitration Terms. You agree that any dispute or claim arising out of or relating to
the Services, Equipment, Software, or this Agreement (whether based in contract, tort,
statute, fraud, misrepresentation or any other legal theory) will be resolved by binding
arbitration. The sole exceptions to arbitration are that either party may pursue claims: (1)
in small claims court that are within the scope of its jurisdiction, provided the matter
remains in such court and advances only individual (non-class, non-representative, non-
consolidated) claims; and (2) in court if they relate solely to the collection of any debts you
owe to Qwest.

(1) Arbitration Procedures. . . . . The arbitration shall be conducted by the
American Arbitration Association ("AAA"). The Federal Arbitration Act, 9 U.S.C.
Sections 1-16, not state law, shall govern the arbitration of the dispute. Colorado
state law, without regard to choice of law principles, shall otherwise govern and
apply to any and all claims or disputes. All face-to-face proceedings shall be
conducted at a location which is reasonably convenient to both you and Qwest.

! The version of the Subscriber Agreement in effect when Plaintiff subscribed to Qwest's service is attached hereto
as Exhibit B. The Subscriber Agreement has been modified from time to time pursuant to Section 4 of the
Agreement. The current version of the Subscriber Agreement is attached hereto as Exhibit A. There have been no
material changes to the Dispute Resolution and Arbitration Clause of the Subscriber Agreement since January 2006,
the date the Subscriber Agreement first went into effect.



Arbitration is final and binding. Any arbitration shall be confidential, and neither
you nor Qwest may disclose the existence, content or results of any arbitration,
except as may be required by law or for purposes of enforcement of the arbitration
award. The arbitrator may award any relief or damages that a court could award,
except an arbitrator may not award relief in excess of or contrary to what this
Agreement provides. Judgment on any arbitration award may be entered in any
court having jurisdiction.

(1)  Costs of Arbitration. The party requesting arbitration must pay the
applicable AAA filing fee, except that if you are an individual using the Services
for household or personal use and you initiate arbitration against Qwest: (1) you
must pay one-half the arbitrator’s fees up to a maximum of $125 if your claim does
not exceed $10,000; (2) you must pay one-half the arbitrator’s fees up to a
maximum of $375 if your claim is more than $10,000 but less than $75,000; and (3)
you must pay an Administrative Fee in accordance with the AAA’s Commercial
Fee Schedule if your claim exceeds $75,000 or if your claim is non-monetary.
Except as provided in the preceding sentence, each party shall pay its own expenses
of the arbitration, including the expense of its own counsel, witnesses, and
presentation of evidence at the arbitration. If any party files a judicial or
administrative action asserting a claim that is subject to arbitration and another
party successfully stays such action or compels arbitration, the party filing that
action must pay the other party’s costs and expenses incurred in seeking such stay
or compelling arbitration, including reasonable attorneys’ fees.

(b) Waiver of Jury and Class Action. By this Agreement, both you and Qwest are
waiving rights to litigate claims or disputes in court (except small claims court as set forth
in paragraph (a) above). Both you and Qwest also waive the right to a jury trial on your
respective claims, and waive any right to pursue any claims on a class or consolidated basis
or in a representative capacity.

(See Ex. A., Sub. Ag. §17 at 12-13 (emphasis and typeface in the original).)

Plaintiff claims that the Dispute Resolution Clause should not be enforced here because it
was presented on a take-it-or-leave-it basis, lacks mutuality, and is unconscionable with the class
action waiver. (Compl. Y 23-25.)

STANDARD OF REVIEW

A motion to compel arbitration is treated as a motion to dismiss. In deciding a motion to
dismiss made pursuant to the Federal Arbitration Act, the Court first must determine whether an

agreement to arbitrate exists at all and whether the arbitration clause is broad or narrow. Avedon



Eng'g Inc. v. Seatex, 126 F.3d 1279, 1283 (10th Cir. 1997); OrbitCom, Inc. v. Qwest Commc'ns
Corp., No. 09-cv-00181-WDM-KLM, 2009 WL 1847355 (D. Colo. June 25, 2009). When, as
here, the arbitration clause uses broad language, "there arises a presumption of arbitrability and
arbitration . . . will be ordered if the claim alleged implicates issues of contract construction or
the parties' rights and obligations under it." OrbitCom, 2009 WL 1847355, at *3 (quotations and
citations omitted); May v. J.P. Turner & Co., LLC, No. 08-cv-00641-WDM-BNB, 2008 WL
4533922, at *3-4 (D. Colo. Oct. 6, 2008) (holding phrase "arises out of" in an arbitration
provision must be construed broadly and ordering the parties to arbitration).

Once a presumption of arbitration arises, Plaintiff bears the burden of proving facts
sufficient to demonstrate that the arbitration clause does not apply to the dispute or is otherwise
unenforceable. See Green Tree Fin. Corp.-Ala. v. Randolph, 531 U.S. 79, 91-92 (2000) (holding
that party resisting arbitration has burden of proving that the claims are unsuitable for arbitration,
that Congress intended to preclude arbitration of the claims or that arbitration is otherwise
inappropriate) (citing Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 26 (1991)).

On its face, the Arbitration Clause in the Subscriber Agreement is broad: it requires that
all claims and disputes arising out of, or relating to, the Agreement shall be resolved under the
terms of the Dispute Resolution Clause. (Sub. Ag. §17 at 12-13.) Plaintiff cannot deny that the
clause is broad or that his claims fall within the scope of this Agreement.

To overcome the presumption of arbitrability, Plaintiff must prove that the clause is
unenforceable. To meet this burden, Plaintiff claims that the contract lacks mutuality, is take-it-
or-leave-it, and is unconscionable based solely on the allegations that he could not negotiate the

terms, received the Agreement with his services, and his damages are $5 per month such that he



cannot pursue the claims without a class action process. (Compl. at 9 22-25.) Plaintiff has not
alleged sufficient facts, nor do sufficient facts exist, to prove that the Dispute Resolution Clause
of the Subscriber Agreement is unenforceable.

ARGUMENT

I THE ARBITRATION CLAUSE IS VALID AND ENFORCEABLE.

Under both the Colorado and federal law which govern the Agreement, the Arbitration
Clause is presumed to be valid and should "be enforced as written 'absent a conflicting and
overriding public policy to the contrary in a particular situation."" Rains v. Found. Health Sys.
Life & Health, 23 P.3d 1249, 1254 (Colo. App. 2001) (quoting Peterman v. State Farm Mut.
Auto. Ins. Co., 961 P.2d 487, 493 (Colo. 1998)); Bonanno, 2009 WL 1068744, at *17, 9 U.S.C. §
4. This presumption of validity is grounded in statutory law and Supreme Court precedent,
which acknowledges and directs that arbitration is generally fair and beneficial to both the
contracting parties and the public, and that arbitration is a sanctioned forum for the vindication of
rights. See Southland Corp. v. Keating, 465 U.S. 1, 10 (1984).

To meet his burden to prove unconscionability, and overcome the presumption of
validity, Plaintiff must demonstrate "overreaching . . . such as that which results from an
inequality of bargaining power or . . . an absence of meaningful choice on the part of one of the
parties;" and "contract terms which are unreasonably favorable" to the drafting or more powerful
party. See Davis v. M.L.G. Corp., 712 P.2d 985, 991 (Colo. 1986). In analyzing this test,
Colorado courts consider: (1) whether the agreement is standardized and was executed by
parties of unequal bargaining strength; (2) whether there was a lack of opportunity to read or
become familiar with the document before signing it; (3) the use of fine print in the portion of the

contract containing the provision; (4) evidence that the provision was commercially reasonable



or should reasonably have been anticipated; (5) the terms of the contract, including substantive
unfairness; (6) the relationship of the parties, including factors of assent, unfair surprise, and
notice, and (7) all circumstances surrounding formation, including the commercial setting,
purpose, and eftfect.

Here, the balance of the Davis factors demonstrates that Plaintiff cannot satisfy his heavy
burden and that the contract is conscionable. Plaintiff freely chose Qwest's internet service over
other services available, and the Agreement provides Plaintiff with fair and reasonable dispute
resolution options: he can pursue binding arbitration with limited discovery and cost-shifting to
Qwest; a plaintiff-friendly small claims court setting with low court costs, no discovery, and
appellate rights; or the more expensive district court setting with discovery and appeals for
claims relating solely to Qwest's collection of a debt. Indeed, in Bonanno, Judge Arguello
already considered and rejected these same unconscionability arguments made by a putative
class action plaintiff challenging an arbitration clause with a class action waiver like the clause at
issue here. See generally Bonanno, 2009 WL 1068744, at *17-22.

A. The Formation of the Agreement Containing the Arbitration Clause was
Fair, Reasonable, and with Notice.

The Davis factors relating to the formation of the contract (factors 1, 2, 3, and 6)
demonstrate that the contract was fair and conscionable.

First, while Plaintiff laments that he could not alter the terms of the agreement (Compl.
9 23), a "take-it-or-leave-it " contract does not render a resulting agreement unconscionable.
Mullan v. Quickie Aircraft Corp., 797 F.2d 845, 851 (10th Cir. 1986); see also Clinic Masters,
Inc. v. Dist. Ct. for County of EIl Paso, 556 P.2d 473, 475-76 (Colo. 1976) (holding that a form

contract offered on a take-it-or-leave-it basis does not render the contract unconscionable). As



the Eighth Circuit recently noted, "take-it-or-leave-it agreements between businesses and
consumers are used all the time in today's business world. If they were all deemed to be
unconscionable and unenforceable contracts of adhesion, or if individual negotiation were
required to make them enforceable, much of commerce would screech to a halt." Cicle v. Chase
Bank USA, 583 F.3d 549, 555 (8th Cir. 2009) (reversing district court and compelling arbitration
of consumer claim against credit card issuer).

Similarly, the fact that one party to the contract has a superior bargaining position does
not in itself render the contract adhesionary, particularly where, as here, Plaintiff could have
obtained services from other service providers. See Batterman v. Wells Fargo Ag Credit Corp.,
802 P.2d 1112, 1116 (Colo. Ct. App. 1990) (holding that lender could use superior bargaining
position and require “protective terms in the contract” without rendering the contract
adhesionary); Bonanno, 2009 WL 1068744, at *21 ("[T]he fact that the class action bar works
solely or primarily to [Defendant's] advantage does not render the provision substantially
unfair."). The United States Supreme Court has also held that inequality of bargaining power is
insufficient to render an arbitration agreement unenforceable. See Gilmer, 500 U.S. at 33; see
also Fonte v. AT&T Wireless Servs., Inc., 903 So.2d 1019, 1025-26 (Fla. Dist. Ct. App. 2005)
(finding that while there was no doubt that cellular provider had "almost unilateral bargaining
power" the contract was not unconscionable).

Second, Plaintiff had ample opportunity, before and after executing the Subscriber
Agreement, to become familiar with its terms. He does not allege, because he cannot, that Qwest
used pressure tactics to force him to sign the Agreement and, indeed, Plaintiff had a 30 day look-

back period in which he could have rejected the contract terms and walked way from the



Agreement. (See Sub. Ag. §12(a) at 11.) The Agreement bolded and highlighted the Dispute
Resolution Clause; the terms were not hidden or in a smaller font. And, a contract term is not
unconscionable simply because one party claims he did not read the contract. Contract law has
long held that a failure to read the contract is no defense to the enforceability of that contract.
Leverage Leasing Co. v. Smith, 143 P.3d 1164, 1168 (Colo. App. 2006); see also Rasmussen v.
Freehling, 412 P.2d 217 (Colo. 1966) (party who signs contract without reading it is barred by
negligence from asserting that he is not bound by what he has signed).

Third, regarding the relationship of the parties, the Agreement was provided in a
consumer setting in which the parties expected an ongoing relationship where service issues may
need to be addressed. In such a setting, and given the state and federal policy favoring
arbitration, it is reasonable to assume that consumers will agree to alternative mechanisms to
cost-effectively resolve disputes. Plaintiff had many competitive options for internet service
providers and chose to purchase internet service from Qwest. In so doing, he should have
reasonably expected to be bound to the terms and conditions for Qwest's services. If he did not
like those terms, he could have selected another provider.

Thus, the formation of the Agreement was fair, reasonable, and conscionable.

B. The Arbitration Clause is Fair and Provides Reasonable, Cost Effective
Dispute Resolution Options.

The Davis factors relating to the substantive fairness and commercial setting of the
arbitration clause (factors 4, 5, and 7) also demonstrate that the Agreement is fair to all the
parties and is conscionable.

A court evaluating the conscionability of a contract term, including the fairness of that

term, considers the contract as of the time it was executed rather than looking at whatever



circumstances may have arisen later. See, e.g., Andersons, Inc. v. Horton Farms, Inc., 166 F 3d
308, 323 (6th Cir. 1998) (rejecting unconscionability challenge to arbitration clause); Glopak
Corp. v. U.S., 851 F.2d 334, 338 (Fed. Cir. 1988) (unconscionability determined at the time the
contract was entered); see also Rstmt (Second) of Contracts § 208 (1981). The Dispute
Resolution Clause was designed to account for a wide variety of claims that could arise from
internet service, be it service-related, price or charge-related, or relationship-related. It is mutual,
cost-effective, and provides a small-claims opt-out for plaintiffs who do not wish to arbitrate and
a state or federal court opt-out for disputes relating solely to the collection of debts owed to

Qwest.

1. The Dispute Resolution Clause is Mutual.

The Arbitration Clause is mutual and binding on both Qwest and Plaintiff, and Plaintiff's
assertion to the contrary, (Compl. q 24), is simply wrong. Pursuant to the contract, both parties
are required to arbitrate all but cases that are within the jurisdiction of small claims court or cases
that relate solely to the collection of a debt owed to Qwest. (Sub. Ag. § 17(a) at 12 (providing
that any dispute or claim arising out of or relating to the Services, Equipment, Software, or the
Agreement will be resolved by binding arbitration).)

Regardless, in Colorado, as long as each party has provided consideration for a contract,
lack of mutuality does not render a contract or arbitration agreement unenforceable. Rains,

23 P.3d at 1254 (collecting cases with similar holding); see also Bonanno 2009 WL 1068744,
at *21 ("[B]ilaterality of contractual terms is not required under Colorado law . . . ."). Thus,
Colorado courts have declined to hold arbitration clauses void for lack of mutuality as long as the

parties have provided each other with consideration beyond the promise to arbitrate. See Rains,

10



23 P.3d at 1254 (noting that most federal and state courts have held that mutuality is not a
requirement of a valid arbitration clause, and summarizing state and federal cases so holding)).

2. The Dispute Resolution Clause is Reasonable and Cost-Effective.

In addition, the Subscriber Agreement provides Qwest subscribers with reasonable and
cost effective dispute resolution alternatives. Indeed, Plaintiff does not challenge the actual
terms of any portion of the Dispute Resolution Clause other than the class action waiver. The
Arbitration Clause ensures that claimants will not pay any more in arbitration fees than they
would need to pay in court costs. The Arbitration Clause caps claimants' arbitration costs to
either $125 or $375, depending on the amount in issue, and requires a plaintiff to pay an
Administrative Fee in accordance with the AAA's commercial fee schedule only if the plaintiff's
claim exceeds $75,000 or is non-monetary. (Sub. Ag., § 17(a)(ii).)

In upholding similar arbitration provisions, courts repeatedly acknowledge that such fees
caps enable plaintiffs to pursue their claims (and thus vindicate their rights) in arbitration.
Indeed, the Colorado Court of Appeals found a similar and indeed less favorable arbitration
clause to be enforceable under Colorado law and ordered arbitration based in part on a cost-
sharing provision within the arbitration clause. See Rains, 23 P.3d 1249 (enforcing arbitration
agreement between insurer and insured when arbitration agreement called for parties to equally
share costs of arbitration because plaintiff failed to carry burden of proving that arbitration costs
were prohibitive and citing Green Tree Fin. Corp.-Ala. v. Randolph, 531 U.S. 79 (2000)).

The arbitration process itself is specifically designed to be efficient and cost-effective,
which is one reason why such provisions are presumptively valid in the first place. The savings
that result from limited discovery, expedited proceedings and very limited appeals in arbitration

compared to traditional court litigation would more than make up for the $125 arbitration cost.
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